Private Law Doctrines of Islamic Countries

https://diplic.qom.ac

EISSN:6365-3060

A Comparative Study of Measuring the Condition of Intensifying the
Guarantee of Understanding in Imamiyya Jurisprudence, Iranian and
Iraqi Laws

Mehdi Miri®“=" !, Seyyed Mohsen Mousavifar =" 2, Seyyed Mojtaba Jalali “= 3, Ahmad Saberi Majd

1. PhD in Jurisprudence and Fundamentals of Islamic Law, University of Tehran, Tehran, Iran.
(Corresponding author): Email: mirimahdi276@gmail.com

2. Assistant Professor, Law Department, Razavi University of Islamic Sciences-Mashhad, Iran, Email:
dr.moosavifar@gmail.com

3. PhD Student, Other, Law Department, Razavi University of Islamic Sciences-Mashhad, Iran, Email:
smjalali313@gmail.com

4. PhD in Other, Iran, Email: ahmad.saberimajd@ut.ac.ir

Abstract

Among the challenges under the topic of guarantee of understanding is the question of whether the
requirement to intensify the guarantee of understanding of the sold parties in the event that the third party
is entitled to the sale proceeds or the price in accordance with jurisprudential and legal criteria is correct?
The necessity of studying this issue, in addition to the lack of a comprehensive and comparative
background that is accompanied by practical suggestions, is the length of the trial process to prove the
entitlement of the third party, the increase in the price of real estate, the lack of knowledge of the sold
parties from each other, and other obstacles that justify the agreement of the parties to intensify
responsibilities. The assessment of this condition in Imami jurisprudence was not assessed as contrary to
jurisprudential criteria and principles, and the objections to its validity are rejected. In the provisions of
the Iranian Civil Code, it is valid and influential in accordance with Articles 10 and 230, and the objections
to its validity are rejected. The Iraqi legislator confirms this issue in Article 556 of the Civil Code. The
present study, which is based on a descriptive-analytical method and relies on systematic library studies,
believes that: the correctness approach is more consistent with jurisprudential and legal standards. This
view can be justified and strengthened by relying on reasons such as the principle of correctness, primary
and secondary general rules, the lack of deterrence of the legislator, creating guarantees and certainty for
creditors, and compatibility with the goal of legal science.
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