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Abstract

This article, adopting a comparative approach, analyzes the legal status of the spouses' silence
regarding procreation in the context of a permanent marriage contract in both Shi'a
(Imamiyyah) and Sunni jurisprudence. The findings reveal that the divergence between the two
schools in interpreting the silence of the parties is not merely a minor difference, but rather
stems from the confrontation of two philosophical systems in explaining the nature of
contracts. While both legal traditions do not consider procreation to be an essential requirement
of the marriage contract, they take two distinct approaches in dealing with the silence of the
spouses: Imamiyyah jurisprudence, relying on a purposive-customary paradigm, interprets
silence as an implicit (understood) condition. By referring to social customs and the rational
objectives of marriage, it recognizes hardship (““usr wa haraj”) as a valid ground for legal
recourse if one party refuses to procreate. In contrast, Sunni jurisprudence, adhering to a
formalistic-verbal paradigm, only considers explicit intent as valid, and in the absence of an
explicit clause, does not recognize any obligation or legal remedy. This study argues that the
issue of procreation serves as a key to re-examining fundamental differences in the interpretive
foundations of contracts in Islamic jurisprudence and underscores the necessity of clearly
articulating agreements related to childbearing in marriage contracts. The findings have
practical implications for comparative jurisprudence studies as well as for legislation in family
law.
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