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Abstract

In every legal system, conditions have been considered for the guardian. If a person has those
conditions, he will be eligible for custody and maintenance, and if he does not have these
conditions, he will be deprived of custody. In this regard, the aim of the present study is to
compare the conditions necessary for holding custody in the laws of Iran and Irag. In the Islamic
legal system, there are conditions for custody that are affected by the laws of Iran and Irag. In
Iranian law, using some articles of the civil law, such as articles 1170, 1173 and 1192, as well as
based on Article 167 of the Iranian Constitution and using Imami jurisprudence, it can be said that
the guardianship conditions are: maturity, intellect, Islam, physical health, moral competence, The
ability to take care of the child, the mother not being married and the custodian staying in a fixed
place. However, the conditions of custody in Iraqi law based on paragraph 2 of article 57 of the
Personal Status Law are: maturity, intelligence, trustworthiness, ability to raise and maintain a
child and matters such as the mother not marrying a foreigner, being a relative of the custodian,
the custodian not being immoral and not apostatizing from Hanafi jurisprudence. Therefore, the
civil law of Iran and Iraq share maturity, intellect, moral and physical competence, and differ in
the matter of the mother's non-marriage, residence in a fixed place, the guardian's relative, the
guardian's non-fornication, and his non-apostasy. Therefore, the conditions of custody in Iranian
law have a more complete compliance with Sharia and Islamic regulations than the conditions of
custody in Iragi law.
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